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CARRIER’S LIABILITY FOR NOT SUPPLY- 
ING CARS. 


The coal companies served by the Chesa- 
peake & Ohio Railroad Company are threat- 
ening suits to recover damages for losses 
sustained through an inadequate car sup- 
ply, wherein an interesting legal contro- 
versy with important ramifications may 
The C. & O. case is differentiated 
from that of other carriers for the reason 
stated that “it followed the policy of in- 
creasing the burden upon it by constantly 
adding new coal territory without adding 
additional cars in spite of the fact that it 
was unable to serve the territory already 
developed,” that “this was done to prevent 
the entrance of rival carriers into territory 
capable of being reached by the C. & O. 
Railroad.” If this allegation can be proved 
a novel case will arise. 


arise. 


The particular incident is interesting, 
however, as furnishing an opportunity for 
fixing a liability for losses falling upon in- 
dustry through an inadequate car supply 
about which there has been much discus- 
sion in the public print. ‘There will be two 
issues, viz.: First, when a carrier fails to 
supply itself with sufficient cars in normal 
times and to meet normal demands, does 
it become liable in damages in abnormal 
times for all or a proportionate share of the 
injuries suffered by industry through en- 
forced idleness? Secondly, may the indus- 
try recover this damage for breach of con- 
tract, for failure to perform a common law 
duty or for failure to meet a statutory re- 
quirement? ‘This, of course, involves the 
effect of the several acts to regulate com- 
merce and the several amendments thereto. 
Leaving aside the “Railroad Act of 1920” 
which virtually puts car service at the com- 
mand of the Interstate Commerce Commis- 





sion, the most directly applicable one is as 
follows: 


Sec. 1: “ * * * and the term transpor- 
tation shall include cars and other vehicles 
and all instrumentalities and facilities of 
shipment or carriage * * *; and it shall 
be the duty of every carrier subject to the 
provisions of this act to provide and furnish 
such transportation upon reasonable request 
therefor.” Chap. 3501, 34 Stat. at L. 584, 
Comp. Stat. 1914, Sec. 8563. 


The U. S. Supreme Court in Pennsyl- 
vania R. Co. v. Sonman, 242 U. S. 188, 61 
L,. ed. 188 (1916), held that “it is plain that 
supplying the requisite cars was an essen- 
tial step in the intended movement of the 
coal and a part of the commerce * * * to 
which that movement belonged.” It was 
expressly held that the act did not abridge 
the right to redress for failure to supply 
requisite cars and that suit might be brought 
in a state Court. The injured person would 
be required to elect between two remedies— 
to make complaint to the Interstate Com- 
merce Commission or to bring an action for 
damages in a Court, but could not do both.” 
It was held that “such appropriate com- 
mon law and statutory remedies as can be 
enforced consistently with the scheme and 
purpose of the act are not abrogated or 
displaced ; that the act does not supersede 
the jurisdiction of state Courts in any case, 
new or old, where the decision does not in- 
volve the determination of matters calling 
for the exercise of the administrative power 
and discretion of the Interstate Commerce 
Commission or relate to a subject as to 
which the jurisdiction of the federal Courts 
is otherwise made exclusive.” 


When the jurisdiction of the Interstate 
Commerce Commission is not exclusive is 
defined as follows: 


“Claims for damages arising out of the 
application, in interstate commerce, of rules 
for distributing cars in times of shortage, 
call for the exercise of the administrative 
authority of the Commission where the rule 
is assailed as unjustly discriminatory, but 
where the assault is not against the rule, 
but against its unequal and discriminatory 
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application, no administrative question is 
presented and the claim may be prosecuted 
in a federal or state Court without any 
precedent action by the Commission.” See 
also Penn. R. Co. v. Puritan Co., 237 U. S. 
121, 129; 59 Led. 867, 872. 


“If no administrative question be in- 
volved, as well may be the case, a claim 
for damages for failing upon reasonable re- 
quest to furnish to a shipper in interstate 
commerce a sufficient number of cars to 
satisfy his needs may be enforced in either 
a federal or state Court without any pre- 
liminary finding by the Commission, and 
this whether the carrier’s default was a vio- 
lation of its common law duty, existing 
prior to the Hepburn Act of 1906, or of 
the duty prescribed by that act,” which act 
was quoted at the outset. In so many words 
the Court held that the Hepburn Act “may 
be regarded as merely adopting the com- 
mon law rule,” This sentence sufficiently 
clears the atmosphere. 


The carrier’s most probable defense will 
be that the times are not normal. From his 
allegations the shipper no doubt intends to 
counter with the claim that the carrier did 
not supply itself with sufficient cars to meet 
the reasonable demands of normal times. 
Conceding for the moment that the times 
have been made abnormal through govern- 
mental interference, the case would mani- 
festly turn upon the past failure to supply 
sufficient cars for the territory served, and 
that the offense and the injury of which 
complaint is made is a continuing one, find- 
ing its origin back in normal times. In 
other words, the carrier would not be per- 
mitted to go scot-free but would be held 
for the injury occasioned by its past fail- 
ure of duty continuing into the present, if 
not for injury directly traceable to abnor- 
mal demands. This would call for a de- 
cision upon the right of a carrier to extend 
its lines and thereby take on new and ad- 
ditional burdens of service without making 
a proportionate increase in its “vehicles and 
all instrumentalities and facilities of ship- 
ment or carriage.” 





The determination of this issue will be 
aided by the judicial views expressed in 
Penn. R. Co. v. Sonman Co. (Supra, p. 
123-5), although the facts differed mate- 
rially. It was conceded in that case that 
“the times were normal,” and the jury 
found that the carrier had a generally am- 
ple car supply for the needs of the coal 
traffic under normal conditions, and the 
jury further found that the conditions in 
the coal trade being normal, as just shown, 
the number of cars to which the coal com- 
pany was entitled was to be measured by 
its reasonable requests based upon its actual 
needs.” 


The Railroad Company defended by set- 
ting up its “car distribution rules,” but the 
Court held that “it was only in times of car 
shortage resulting from unusual demands 
or other abnormal conditions, not reason- 
ably to have been foreseen, that car distri- 
bution rules originating with the carrier can 
be regarded as qualifying or affecting the 
right of a shipper to demand and to re- 
ceive cars commensurate in number with 
his needs.” It will be observed that the at- 
tack on the distribution rules was not as to 
their reasonableness, for that would have 
been a question for the Interstate Com- 
merce Commission, but on the failure to 
supply ‘vehicles and all instrumentalities 
and facilities of shipment” by whatever 
rules administered, and that the rules could 
not be pleaded as a defense. 


If it be conceded that the present abnor- 
mal demand for cars is such that it “could 
not reasonably have been foreseen” then 
the C. & O. case would seem to have to turn 
on the past failure of the carrier to supply 
sufficient cars for normal times and that 
the injury does not arise wholly from ab- 
normal conditions, but is only aggravated 
thereby. It will prove a nice question and 
opens a wide field for speculation on a ques- 
tion agitating every shipper. 

THoMas W. SHELTON. 
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NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONALITY OF MORATORIUM 
LAWS.—South Dakota, in company with many 
other states during the war with Germany, 
passed moratorium laws, the aim of which was 

those who enlisted in the armed 
the United States being de- 
prived of their legal rights without opportunity 
to take the proper steps to conserve such rights. 
But South Dakota went further than 
states and passed a which, instead of 
merely preserving the remedies of the enlisted 
man, released him from the obligation of the 
contract into which he had entered. Section 
1 of the Moratorium law of South Dakota ex- 
emps the beneficiaries under such law, until 


to prevent 


forces of from 


most 
law 


one year after the termination of the war or of 
service therein from any obligation to pay 
moneys due on any contract except life insur- 
Section 2 provides that “the 
enforcement of any right of entry which may 
hereafter arise during the continuance of the 
present war shall be suspended or stayed” dur- 
ing the period above mentioned. 


ance policies. 


The Supreme Court of South Dakota, in the 
recent case of Granger v. Luther, 176 N. W. 
1019, held this act to be unconstitutional on 
the ground that instead of affecting the rem- 
edy it destroyed the obligation of contracts 
entered into by enlisted men. In the case un- 
der consideration the plaintiff, who afterwards 
enlisted in the army, was in pcssession of a 
lease, a provision in which gave the landlord 
a right to re-enter and take possession on non- 
payment of the rent. After plaintiff had gone 
into the army and had defaulted in his rent 
the landlord took possession of the premises 
and subsequently sold the property to the de- 
fendant. On his return from the war plaintiff 
Lrought suit to recover the possession of the 
premises under his lease. In reversing a judg- 
ment nisi in favor of the plaintiff the Supreme 
Court said: 

“We are of the opinion, in view of the re- 
mainder of section 2, that the above provision 
as to enforcement of ‘right of entry’ relates 
only to enforcement by action and therefore 
pertains only to legal proceedings brought 
against the beneficiary under such law. We 
therefore think it has no application to the 
facts of this case. But if we were to hold that it 
denied to a party the contracted right of en- 
try—the only ground upon which respondent 
can deny appellant’s right of possession of said 
land—then we are presented with the question 
as to whether the provisions of sections 1 and 
2 above referred to impair the obligation of 
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the contract entered into between respondent 
and appellant’s grantor. 

“That they do impair the obligation of this 
contract is perfectly apparent. As said by the 
court in Edmondson vy. Ferguson (supra): 

“Tf the General Assembly were to pass an 
act declaring that a contract for the payment 
of any stipulated sum of money within one 
year should not be due and payable for five 
years, it would be readily seen that the obli- 
gation of the contract was impaired—the con- 
tract would be lessened in value.’ 

“Here, by section 1, our lawmakers have at- 
tempted to extend the time for payment of 
money due under contract. If A enters into a 
eontract whereby he leases land to B, B’s 
right of entry to come into existence and the 
term of the lease to commence upon a certain 
date, any law that would take from B the 
right to enter on said land or defer the exer- 
cise of such right impairs A’s obligation un- 
der such contract and thereby diminishes the 
value of such contract to B. Here, upon the hap- 
pening of either one or two events, the lessor 
or his grantee had, under the contract entered 
upon and taken possession of said premises. 
Both events happened; respondent defaulted 
in payment of rent, and the lessor sold the 
premises.” 


It is to be observed that most of the Mora- 
torium laws passed during the Civil War 
merely suspended the right to sue or issue 
process against one in the military service of 
the United States. Edmondson y. Ferguson, 11 


Mo. 344; Johnson vy. Higgins, 3 Mete. (Ky.) 
556; Coxe’s: Executor v. Martin, 44 Pa. 322; 


McCormick v. Rusch, 15 Iowa, 127. It is also 
well to observe that a state of war does not 
justify a breach of constitutional 
The obligation of a contract 
paired, although the legal remedy thereon 
may be deferred. Recent decisions on the 
Moratorium laws recently enacted disclose the 
fact that the courts are careful to find as a 
fact that the purpose and effect of such laws 
is merely to suspend the ordinary legal rem- 
edies. Thress vy. Zemple, 174 N. W. (N. D.) 
85; Konkel v. State, 168 Wis. 335; Pierrard v. 
Hoch (Ore.) 184 Pac. 494. 


rights. 
cannot be im- 


LIABILITY OF MASTER WHO LENDS HIS 
SERVANT TO ANOTHER FOR THE NEGLI- 
GENCE OF SUCH SERVANT.—The cases in 
America and England are difficult to recon- 
cile or to distinguish on the question of which 
master is liable when one lends a servant to 
the other. In the recent English case of Paul- 
son v. Jarvis & Co., 122 L. T. Rep. 471 (Decided 
Dec. 17, 1919, by the Court of Appeals) it was 
held that the master who lends a team and 
driver to another is liable for the driver's neg- 
ligence. 
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In the Poulson case it appeared that defend- | 
ants Jarvis & Co., team owners and haulers, | 
; ment of the defendants to discharge his ves- 


received an order from the Ministry of Muni 


(1911) 2 Ir. Rep. 143, the master of a vessel 
hired a crane worked by a man in the employ- 


tions to send a team and driver te haul wagons | sel. The man received the same directions as 


which were being loaded at one of the Liver- 
pool docks. The defendant sent a team and a 
man, Davies, who was directed to report to 
the agent of the Minister of Munitions and use 
the team in hauling wagons which were being 
loaded by said agent. Defendants testified 
that they had no control over their servant 
after he reported to the Minister of Munitions; 
that when they control a job, they usually send 
a foreman to direct their men. Nevertheless, 
the Court of Appeals held that Jarvis & Co. 
and not the Ministry of Munitions was liable 
for the negligence of Davies in injuring the 
plaintiff. The sole question on appeal was 
whether the superior who should respond for 
the negligent conduct of Davies was Jarvis & 
Co. or the Ministry of Munitions. In deciding 
that the foremen were liable, Lord Sterndale, 
M. R., said: 

“I think that on this evidence, apart from 
authority, it was competent for the learned 
judge in the court below to come to the con- 
clusion at which he did. As I have pointed 
out, as is so often the case, neither the Min- 
ister of Munitions nor the defendants in any 
way interfered with Davies except that the 
representative of the Minister of Munitions told 
him when the wagon was filled to take it out- 
side away from the road traffic. There is noth- 
ing to show that it was contemplated by either 
party to the agreement that the representative 
of the Minister of Munitions should interfere 
with Davies in the management of his masters’ 
horses, or that he ever attempted to do so, 
and I do not think the defendants would ever 
have allowed him to do so.” 


The learned Master of the Rolls discussed 
several leading English cases the conclusions 
in which indicate the difficulty in exactly de- 
fining the rule in this class of cases. The 
principal case on which defendants relied and 
which the Court found difficult in distinguish- 
ing was that of Donovan vy. Laing, 68 L. T. 
Rep. 512 (1893), Q. B. 629. In this case the 
defendants supplied to another firm a crane 
and a man to work it in loading and unload- 
ing vessels. The working of the crane was 
directed by the hirers in the sense that their 
men gave the directions when to raise and 
lower the goods, and when to swing the arm 
of the crane. It was held that the defendants 
were not liable for the acts of the crane man, 
because he was for the time the servant of the 
hirer. 

On the other hand, in McCartan vy. Belfast 
Harbour Commissioners (1910), 2 Ir. Rep. 470; 





in Donovan v. Wharton (wbi sup.). It was 
held in the Court of Session and in the House 
of Lords that the defendants were liable, as 
the crane man was in their service, and not 
in that of the master or owners of the vessel. 

The rule in the so-called carriage cases— 
Quarman y. Burnett, 6 M. & W. 499 and Jones 
v. Corporation of Liverpool, 14 Q. B. Dir. 890— 
is well known and generally accepted to-wit: 
that one who hires a carriage and driver from 
a liveryman is not liable for the driver’s neg- 
ligence. These cases are unusually distin- 
guished on the ground that the hirer is a pas- 
senger rather than an employer and has no 
control over ihe driver. It is interesting, how- 
ever, to note the argument of Lord Dunedin 
on the McCartan case (swpra) in which he pro- 
fesses to see no distinction in principle be- 
tween those cases and the cases where a mas- 
ter lends a servant and a crane to another. He 
said: 

“Take the case of the hire of a carriage 
from a jobmaster. The hirer can tell the 
coachman ‘to go on, to stop, to go to a certain 
place.” He can tell him to drive slower or 
faster within certain limits. All this control 
of the servant has been surrendered and trans- 
ferred by the ‘general’ master, the jobmaster. 
But he cannot tell the coachman to drive at 
a speed which involves danger te the horses or 
the carriage; he cannot tell him to leave .the 
box and allow the horses to be driven by the 
hirer himself or someone else of his selection. 
So here the hirer could tell the crane-man to 
lower or raise or move the crane alongside; 
he could not tell him to put a weighi on the 
crane more than it would bear, or to drive it 
so fast as to endanger the machinery; or to 
descend from the crane, and let the hirer or 
one of his men work the crane instead of him. 
What difference in quality is there between 
these two sets of allowable and unallowable 
acts; I confess I see none, and the learned 
counsel for the appellants were utterly unable 
to suggest any.” 

In Dewar v. Tasker (23 Times L. Rep. 259}, 
an engine was hired from the defendants by 
2 company to do the hirers’ work. The en- 
gine was worked by a man in the defendants’ 
service, but was put at the disposal of the 
hirers, the Subsoil Company, and the defend- 
ants in fact exercised no control over the man 
or engine while working for the hirers, and 
did not know where it went or what it carried. 
The defendants were held liable on the ground 
that the man was acting as their servant, and 
not as the servant of the hirers. 
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FACTS AND FICTION ABOUT THE 
CONSTITUTION. 


Attacks on the Constitution.—Typical of 
the Socialist and I. W. W. 
Americanism are their attempts to over- 
throw the confidence the American people 
have enjoyed in their Constitution, and the 
faith we have had in Washington, Jeffer- 
son, Hamilton, and the other men who 
steered the thirteen colonies out of the 
maze of confusion existing after the Revo- 
lutionary War. They established a govern- 
ment which has borne the brunt of many 
an assault and attempt at overthrow, down- 
ing the forces of sedition and establishing 
a strong national government, capable of 
dealing with national problems, yet with- 
out discarding the principle of “local self- 
government” brought to this country by 
the Pilgrims. 


assaults on 


We are today told that the Constitution 
is a document of infamy, designed to sup- 
press the many for the advantage of the 
few. Men, such as the notorious Allen S. 
Broms, sometimes openly and sometimes 
covertly attempt to thrust the dagger of 
distrust into the hearts of Americans. Nor 
do they indulge only in generalities ; thanks 
to the writings of some of our scholars 
and university investigators they are able 
to quote from these sources. For instance, 
on Sunday, December 7, 1919, Broms 
quoted copiously from Charles A. Beard, 
leaving in the minds of his hearers the con- 
clusion that the Constitution was framed 
by grafters and thieves and has beeen used 
to destroy real democracy. 


Let us examine some of the particular 
claims made by these agitators and see just 
how much truth they contain. The acid 
test of facts must be applied—here goes! 


Was It Framed by Reactionaries.?—It is 
frequentiy stated that the Constitution was 
framed by reactionaries, men entirely out 
of touch with the spirit of the men who 
had fathered and fostered our war for free- 





dom. ‘The writings of J. Allan Smitht and 
C. A. Beard? are typical: An examination 
of their books shows that (1) the Revolu- 
tion is regarded as an expression of demo- 
cratic thought, and (2) that the Federal 
Constitution represents a return to power 
of “the solid, conservative, commercial and 
financial interests of the country.” (Beard, 


p. 75.) 


What test can we apply? Can we not 
say that the opinions of the signers of the 
Declaration of Independence on the adop- 
tion of the new Constitution, would strong- 
ly indicate whether or not that document 


was really “reactionary ?” 


The writings of both Smith and Beard 
would lead us to believe that a majority 
of the “signers” opposed the Constitution. 
“The Federal Convention assembled in 
Philadelphia only eleven years after the 
Declaration of Independence was signed, 
yet only six of the fifty-six men who 
signed that document were among its mem- 
bers.” (Smith, p. 33.) 


A large majority of the “‘signers,” as a 
matter of fact, favored the Constitution.® 
The claim, let us remember, is that the Con- 
stitution is a reactionary document and that 
this is evidenced by the fact that its fram- 
ers were not in sympathy with the views 
of the men who had encouraged our war 
with England, the latter class being ade- 
quately represented by those who had the 
nerve to sign the Declaration of Independ- 
ence. 


Careful investigation has disclosed the 
following facts as to the attitude of the 
“signers” on the adoption of the Constitu- 
Twenty-five favored and only eight 
opposed it. 


tion: 
The views of tle other nine 


(fourteen were dead) are unknown, though 
probably three would have been inclined 


(1) Spirit of American Government. 
(2) The Supreme Court and the Constitution. 


(3) For detailed proof see the author's arti- 
cle in the Central Law Journal, Dec. 7, 1917. 
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to favor and two to oppose the Constitu- 
tion. 


The Judicial Veto—The function of the 
courts in declaring void legislative acts 
which violate the limitations of federal and 
‘ state constitutions has been regarded by 
many people with impatience, distrust, and 
open hostility. 


It is commonly asserted that the power 
was unjustifiably assumed by the Federal 
Courts, as it was never intended by the 
framers of the Constitution that they 
should be allowed to exercise this func- 
tion. In other words, John Marshall in 
1803 without any express or implied war- 
rant from the Constitution announced that 
the courts could declare laws unconstitu- 
tional. 


Of the fifty-five members of the conven- 
tion which tramed the Constiiution, only 
thirty-nine took an active part in the pro- 
ceedings. ‘Twenty-five of these, beyond the 
shadow of a doubt, believed that the courts 
should, and would have the power to de- 
clare unconstitutional acts null and void. 
So the courts in declaring laws invalid have 
only exercised a power it was the inten- 
tion of the constitutional convention to give 
them.‘ 


This was understood by the members of 
the Constitutional convention and of the 
ratifying conventions in the various states. 
From 1778 to 1787 there were at least eight 
states in which laws were held to be uncon- 
stitutional, so this was no principle con- 
ceived in the “diabolic” brain of the “arch- 
imp, John Marshall.” And before 1803, 
when the famous case of Marbury v. Madi- 
son occurred, in which Marshall said the 
courts could declare laws unconstitutional, 
there were nine Federal precedents which 
justified Marshall in making that state- 
ment. 


(4) For specific proof of this and the follow- 
ing statements see a study by the author in the 
American Law Review, September-October, 1917. 











The truth is, the radical claims simply 
cannot, even when supported in part (and 
wrong deductions are often drawn from cor- 
rect statements) by the writings of non- 
Socialists, stand the light of the facts. 


Was the Constitution Forced Upon the 
People?—Jack Carney’s paper “Truth” 
(shades of Diogenes!) on September 19, 
1919, printed an editorial on Constitution 
Day, saying that “it is a mockery for us to 
even mention Constitution Day, much less 
celebrate it.” 


Carney, the Communist, then said: “Af- 
ter the Constitution had been formed, the 
next step was to have it ratified by the 
people. Out of a population of 3,000,000 
not more than 120,000 were entitled to vote 
for those who were to constitute the state 
conventions that were to consider the Con- 
stitution. Due to the fact that property 
qualifications shut out the working class of 
the cities and the debtors of the back coun- 
try.” Again: “It was forced upon the 
people of this Republic by another trick, 
namely, that of granting the vote to those 
who possessed property and allowing only 
those who had property to vote for its rat- 
ification or rejection.” 


An examination of the facts brought out 
in Beard’s “An Economic Interpretation of 
the Constitution of the United States,” the 
book quoted by Broms and other agitators, 
brings out some mighty interesting facts 
facts not nearly so damaging as the gen- 
eral claims made by 
cals. 





3eard and the radi- 


Suffrage and the Constitution.—On page 
250 Beard says that 160,000 voters “ex- 
pressed an opinion one way or another on 
the Constitution.” This is one-third more 
than Carney admits—but why should a pa- 
per named “The Truth” be asked to sub- 
stantiate any statements it makes? Any- 
way, such papers believe that 90 per cent 
fiction and 10 per cent facts make much 


more interesting reading. 
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Beard also brings out some very interest- 
ing stuff on this question of “property 
(1) 
La a ; 

The states generally adopted just the same 


qualifications” mentioned by Carney.* 


qualifications already imposed on those who 


voted for members of the lower branch of 


the state legislatures. (2) New York was 
the only state where no property qualifica- 
tions were used in voting on delegates to 
(3) “Nothing 
like the same proportion was disfranchised 


the ratifying convention. 


as would be today under similar qualifica- 


tions.” (4) “Dr. Jameson estimates that 


probably one-fifth of the adult males were 
shut out in Massachusetts, and it would 
probably be safe to say that nowhere were 
more than one-third of the adult males dis- 
franchised by the property qualifications.” 


No restrictions in New York; only one- 
fifth disfranchised in Massachusetts; not 
more than one-third in any state disquali- 
fied—this is very far from supporting 
claims such as Carney’s that the Constitu- 
tion was adopted because the great mass 
of the people were not “entitled to vote.” 
He says only 120,000 were so entitled; ac- 
tually 160,000 did vote, and many, many 
more than one-third in any state disquali- 
sample of the kind of lies spread by “The 


Truth” and kindred radical publications. 


Why did only 160,000 vote for delegates 
to the state conventions? Beard says (p. 
242): “Far more disfranchised 
through apathy and lack of understanding 
of the significance of politics. It is a note- 
worthy fact that only a small proportion of 
the population entitled to vote took the 
trouble to go to the polls until the hot po- 
litical contests of the Jeffersonian era.” 
Yet the Socialists and Bolshevists of Amer- 


were 


ica register a mighty wail. because the peo- 
ple too apathetic to vote and those not un- 
derstanding the questions they would have 
voted on did not go to the polls and select 
delegates to ratify or reject the Constitu- 
tion of the United States. ‘We should 


5) Pp. 240-242. 


-Constitution® 
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thank our lucky stars that these people 
didn’t go to the polls!’ In Boston,® for in- 
stance, 2,700 men were entitled to vote—but 
only 760 turned out to pass upon the ques- 
tion of adoption of the national Constitu- 
tion; half as many as voted for governor 
at the next election. 


\hy does not the Socialist inferm you 
that of the 160,000 who did go to the polls 
100,000, five of every eight, voted in favor 
of the Constitution? (Beard, p. 250.) 


Who Opposed the Constitution?—Says 
Beard: “The debtors everywhere waged 


Why? 


“The debtors knew that they would prob- 


war against the Constitution.” 
ably have to settle their accounts in full and 
the small farmers were aware that taxes 
would have to be paid to discharge the 
national debt if the Constitution was adopt- 
ed.” How did this national debt arise? 
From the expenses of the Revolutionary 
War. 


government securities to enable this coun- 


Many patriots invested their all in 


try to become free. We owed money to 
France and Holland. For one, I applaud 
those Americans who voted for the Con- 
stitution and to pay the just debts of this 
country. Personal and national accounts 
should be paid in full. 


We are also told that opposition to the 
the 
which debtors had been formulating paper 


came “from areas in 


money and other depreciatory schemes.” 
Yes, the people who had flooded the coun- 
try with worthless paper money and other 


, schemes to pay their debts with valueless 


securities and who wanted to force others 
to take this stuff at its face value objected 
to being forced to “toe the mark.” They 
were willing to force others to take worth- 
less notes in payment of accounts: they 
were not willing to come to time and give 
value received themselves. 


(6) Beard, p. 2 
(7) P. 2682. 
(8) Beard, p. 2 
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Yet the Socialist, parlor and cellar, wants 
us to waste our sympathy on these two 
classes who wished to avoid honest pay- 
ment, and to believe that because the Con- 
stitution was not defeated in their interests 
that it is, therefore, a scheme of Satan, 
represented in the United States by such 
men as Washington, Franklin, Hamilton 
and Madison. 

Advocates of the Constitution.—Beard® 
informs us that “large security holders,” 
meaning the holders of government bonds, 
“must have formed a very considerable dy- 
namic element, if not the preponderating 
element, in bringing about the adoption of 
the new system.” Men with “actual econo- 
mic advantages at stake” were “the lead- 
ing champions of the new government.” 
Well, what of it? Does this prove that the 
new government was a bad thing? One 
trouble with our Socialist friends is that 
they can’t imagine people doing anything 
contrary to their economic interests, sim- 
ply because of a desire for good govern- 
ment, from altruistic motives of any kind. 
Because the men who held government 
bonds, and had risked their money to free 
this country from the yoke of a hated op- 
pressor, wanted to make them worth 100 
cents per dollar of face value, the agitators 
want us to believe that the Constitution 
they favored was, according to Carney, 
“framed expressly for the ruling class.” 

The truth compels us to say, however, 
that Beard fails to prove that the leaders in 
the movement for a stronger government 
were influenced by their financial interests 
rather than by a desire to promote the pub- 
lic welfare. 

In the Constitutional Convention the six 
chief leaders (according to Beard) in the 
movement for a strong central government 
were Madison, Hamilton, Wilson, Wash- 
ington, Gouverneur Morris and Charles 
Pinckney. These six held government 
bonds to the stupendous sum of $21,046. 
George Washington, with a fortune of 


(9) P. 290. 








about half a million, had only $6,246 of 
these bonds. 

The leading opponents were William 
Patterson, John Dickinson, Gerry, Luther 
Martin, Ellsworth, and W. S. Johnson. 
These men held $87,979.90 of government 
bonds (Beard’s own figures). One of 
them, Gerry, is believed to have held much 
more than the $30,000 he is known to have 
owned. ‘The six chief opponents of the 
Constitution held four times the amount 
of government bonds that the six leading 
advocates owned. 

These figures certainly do not prove a 
lack of patriotic endeavor on the part of 
the men trying to solve the dangers of the 
period. 

Conclusion.—Political interests, as well 
as economic interests, were at stake in the 
formation of a strong government for this 
country. I wonder if what the Socialists 
really object to is not that such a really 
strong and efficient government was estab- 
lished that they are having more difficulty 
in overthrowing it than they anticipated? 
During the days of the Articles of Con- 
federation following the Revolutionary 
War political government became as dis- 
organized as did the financial policies, and 
as paralyzed as the trade situation. If this 
nation were to survive and prosper a strong 
and cohesive government was necessary. 
Just such a government was established. 

The wisdom of a policy or movement is 
determined by its results. ‘The American 
Constitution when weighed by results with 
any other organ of government, the wide 
world over, need fear no comparison and 
no equals. 

Americans must wake up and demon- 
strate by facts the untruths and misrepre- 
sentations spread broadcast by the agita- 
tor. Constant reiteration of statements is 
effective, and we must see that untrue state- 
ments regarding our government do not go 
unchallenged. 

NoEL SARGENT. 

Minneapolis, Minn. 
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MORTGAGE—FUTURE ADVANCES. 


KUHN yv. SOUTHERN OHIO LOAN & TRUST 
co. 





Jan. 27, 1920. 





Supreme Court. of Ohio. 


126 N. E. 820. 


(Syllabus by the Court.) 





A mortgage, duly recorded, given for definite 
future advances, which the mortgagee is obli- 
gated to make, is entitled to priority for the full 
amount of such advances over a subsequent 
mortgage, recorded after the former one, though 
prior to the making of such future advances. 
Spader et al v. Lawler, 17 Ohio 371, 49 Am. Dec. 
461, distinguished. 


MERRELL, J. The question to be deter- 
mined is whether a mortgage for future ad- 
vances which the mortgagee obligates himself 
to make is entitled to priority in distribution 
to a later mortgage, recorded aiter the former 
one, but prior to the making of the future ad- 
vances or part thereof. 


It is the contention of plaintiff in error that 
his mortgage, though later in time of execution 
and record than the mortgage on the same prop- 
erty to defendant in error, is postponed to the 
latter only to the extent of advances actually 
made at the time his (plaintiff in error’s) mort- 
gage was placed on record. Such record, it is 
argued, is notice with respect to which subse- 
quent advances under the earlier mortgage 
must be taken to have been made. and to which 
they are to be postponed. This position is 
based upon the case of Spader et at. v. Lawler, 
17 Ohio, 371, 49 Am. Dec. 461, which presentea 
a state of facts differing from the present case 
chiefly in that the mortgage was given to se- 
cure— 


“any other sum or sums of money which the 
said Bonsal may be owing, or indebted in, to 
the said Lawler.” 

It was held that notes given by Bonsal to 
Lawler, and secured by the mortgage referred 
to, issued after the recording of Bonsal’s later 
mortgage to Spader, would be postponed to the 
lien of the Spader mortgage. In deciding the 
case the court made it quite clear that it pro- 
ceeded upon the theory of giving full effect 
to the recording statutes. Read, J., speaking 
for the court, asks at page 379: 











“Of what does a mortgage with a clause for 
future advances advise a subsequent mortga- 


gee?” 
And iater, page °Sv, as if in answer to the 
query, states: 


“Such clause (for future advances- can only 
be tolerated in any sense upon the greund that 
it advises subsequent mortgages or purchasers 
that future advances were contemplated, and 
enables him by inquiry to ascertain the extent 
of the incumbrance.” 


The mortgage here in question fulfills the 
conditions thus expressed, and apparently av 
least takes the case out of the authority of 
Spader v. Lawler. Certain it is the actual de- 
cision in the above case was made with refer- 
ence to future advances, neither the amount 
nor the purpose of which was specified in the 
instrument. Moreover, there was not involvea 
in that case the question of future advances 
which the mortgagee was under obligation to 
make. 


In the instant case, the situation is radically 
different. The record of the earlier mortgage 
was notice to the world that the mortgagee 
therein had obligated itself to lcan the mort- 
gagor a certain sum upon the faith of the title 
as it then was. Upon what principle, then, 
of equity or public policy, can it be said that 
such mortgagee must again search the records 
before making each advance to the mortgagor? 
The search would be a vain thing, since the 
advance or further loan would remain obliga- 
tory, whatever the state of the title dfsclosed. 

On the other hand, the grantee in the later 
mortgage has notice by the record that the 
proposed security for the later mortgage toan 
is already incumbered, not merely by way of 
contingency or expectancy, but for a definite 
purpose under a fixed obligation. Under such 
circumstances, the junior mortgagee wili not be 
heard to urge what may be termed a speculative 
priority to such advances under the senior 
mortgage as turn out to have been made sub- 
sequent to the recording of the Junior mort- 
gage. Indeed it may be said with accuracy that 
where the senior mortgagee has bound himself 
to make advances for a clearly defined object, 


; he immediately becomes a bona fide purchaser 





to the full amount of his contractual liability, 
exactly as if the entire consideration had 
passed on the execution and delivery of the 
mortgage. 1 Jones on Mortgages (7th Ed.) § 
370. 

In the present case the record does not dis- 
close an obligation in terms on the part of 
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the mortgagee to advance to the mortgagor | mortgage or incumbrance from the time when 


How- 
ever, the purpose of the loan, as stated in the 
mortgage itself, was “to improve the premises 
described (and) to pay off pricr incumbrances 
thereon,’ and it is expressly agreed between 
the parties that “the funds secured by 
mortgage may be paid out by the mortgagee 
as provided in section 8321-—1 of the General 
Code of Ohio;” that is to say, to mechanics 
and materialmen. Under these stipulations, 
and in the absence of other evidence, an in- 
ference of fact arises that the mortgagee obli- 
gated itself for the purposes and in the amount 
stipulated. 


the amount specified in the instrument. 


this 


The present case, therefore, falls within the 
application of the principles above stated. The 
authorities in this country on this subject, 
otherwise in considerable conflict, support the 
reasoning here given with almosi entire unan- 
imity. Included are those jurisdictions where 
the case of Spader v. Lawler, supra, has been 
followed. Ladue v. Detroit & Milwaukee Rd. 
Co., 13 Mich. 380, 87 Am. Dec. 759; Boswell 
v. Goodwin et al., 31 Conn. 74, $I Am. Dec. 169, 
and Moroney’s Appeal, 24 Pa. 372. 

For the reasons assigned, the judgment is 
affirmed. 


Judgment affirmed. 


NICHOLAS, C. J. and JONES, MATTHIAS, 
JOHNSON, and WANAMAKER, JJ., concur. 


Note—Mortgage for Present and Future Ad- 
vances Obligatory in Their Nature—The instant 
case holding that a first mortgage for present and 
future advances retains its priority over subse- 
quent mortgage, though this be taken before the 
future advances are made, if there is an obliga- 
tory contract for the future advances, has found 
support in many cases. 


Some of the cases which hold to this view pro- 
ceed upon the theory that the prior mortgage is 
not affected by constructive notice of the record, 
as this affects only subsequent incumbrances. 
Tapia v. Demartini, 77 Cal. 383, 19 Pac. 641, 
11 Am. St. Rep. 288; Schmidt y. Zahrndt, 148 
Ind. 447, 47 N. E. 335; Bunker y. Barrow, 93 
Me. 87, 44 Atl. 372. 


But it has been held that the rule as to mort- 
gagee not being bound by recent notice is not by 
any means universally recognized. The latter rul- 
ings go upon the theory that as a mortgage is 
merely security for payment of money it can have 
no effect on third parties unless the record dis- 
closes what is actually due. Spader v. Lawlor, 
17 Ohio 371, 49 Am. Dec. 461; Stone y. Welling, 
14 Mich. 514; Wicklin v. Betts Spring Co., 11 
Ore. 405, 5 Pac. 1, 50 Am. Rep. 477. 


In Ladue vy. Detroit, etc., R. Co., 13 Mich. 480, 
87 Am. Dec. 759, it was said by Christiancy, J., 
that “the instrument can only take effect as a 





some debt or liability shall be created, or some 
binding contract is made which is to be secured 
by it. Until this takes place, neither the land, 
nor the parties, nor third persons are bound by 
it. It constitutes of itself no binding contract. 
Kither party may disregard or repudiate it at his 
pleasure. It is but part of an arrangement merely 
contemplated as probable, and which can only 
be rendered effectual by the future consent and 
further acts of the parties. It is but a kind of 
conditional proposition, neither binding nor in- 
tended to bind either of the parties, till subse- 
quently assented te or adopted by both.” 

We do not see how it can have the necessary 
mutuality of a contract, unless the mortgagee 1 
bound to proffer a certain amount of money at 
a certain time and the mortgagor is bound also 
to accept it. And it seriously may be doubted 
whether a corporation has any power thus to 
bind itself under ordinary charter powers. The 
obligation is largely speculative in its nature, or 
might be. 


In McClure v. Roman, 52 Pa. St. 458, there 
was an agreement to protect mortgagees “in any 
future debts mortgagees may incur for any use,” 
and the Court said: “It is clear, therefore, that 
any future liability if incurred by either of the 
obligees, would not be by any contract under 
which they were obliged to incur them, but would 
be of an entirely voluntary character. It was 
said this agreement came under the ruling in 
Bank of Montgomery County’s Appeal, 12 Casey 
170, where it was said of a mortgage that: “Its 
object was to secure not only present but future 
advances by the Bank of Montgomery County, 
which future advances they were under no con- 
tract to make, but which was at their own option 
to make or not, as they thought proper.” 


In Gilliam v. Barnes, 123 Mich. 119, 82 N. E. 
38, the Ladue case supra was distinguished by 
saying the mortgage in that case was to indemnify 
for any indorsements mortgagees “might make 
for the mortgagor and for any advancements 
they might make him,” but- in the case at bar “the 
amount named in the mortgage was a definite 
amount, payable at a definite time; so the subse- 
quent mortgagees were advised fully of the con- 
ditions.” 


In line with the Ladue case is Babcock v. 


3ridge, 29 Barb. 427. 


But in Jones on Mortgages, §8373, the rule that 
a recorded mortgage expressed to cover future 
advances has priority, is said to be well sup- 
ported, if it contains enough to show a contract 
between the parties that is to stand as a security 
to the mortgagee for such indebtedness as may 
arise between the parties and record thereof im- 
parts notice to subsequent incumbrances, There 
are a number of cases cited, among which are 
those cited in the second paragraph of this note. 


It seems to me that the cases to the contrary 
are the better reasoned. As it is there is enough 
uncertainty in the record as to what and for how 
much it really stands for. Our recording laws 
ought to require a periodical showing on this, 
or a mortgage may stand to the end just as it 
was first given. 

ca 
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[TEMS OF PROFESSIONAL 
INTEREST. 





SPECIAL ANNOUNCEMENTS OF THE 1920 
MEETING OF THE AMERICAN BAR 
ASSOCIATION, 





The annual meeting of the American Bar As- 
socation will be held at St. Louis, Missouri, on 
Wednesday, Thursday and Friday, August 25, 
26, 27, 1920. , 

The offices of the Secretary and Treasurer 
will be located in the Hotel Statler (Parlor A, 
Mezzanine). The offices will be open for reg- 
istration of members and delegates and for 
sale of dinner tickets on Monday morning, Au- 
gust 23, at 10 o’clock. 

The business sessions of the Association will 
be held and the formal addresses before it will 
be delivered in the Shubert-Jefferson Theater. 
First Session: Wednesday, August 25, 10 a. m. 

Address of welcome by His Excellency, Gov- 
ernor Frederick D. Gardner, of Missouri. 

Hampton L. Carson, of Pennsylvania, Presi- 
dent of the Association, will deliver the Presi- 
dent’s address. 


Second Session: Wednesday, August 25, 8 p. m. 
Address by Franklin K. Lane, of California. 
A reception will be given to the members 

and guests of the Association and ladies ac- 

companying them, on Wednesday, August 25, 

at 9:30 p. m., in the main dining room, Jeffer- 

son Hotel. 

Third Session: Thursday, August 26, 10 a. m. 
The reports of standing and special commit- 

tees will be presented and discussed. : 
An automobile trip through the suburbs of 

St. Louis, with afternoon tea at one of the 

country clubs, will be given by the St. Louis 

Bar Association to the members and guests of 

the American Bar Association and ladies ac- 

companying them, on Thursday, August 26th, 

leaving the Hotel Statler at 2:30 p. m. 

Fourth Session: Thursday, August 26, 8 p. m. 
Address by Albert J. Beveridge, of Indiana. 
Reports of committees, not previously dis- 

posed of, will be presented and discussed. 

Fifth Session: Friday, August 27, 10 a. m. 
Twenty-minute addresses on the subject of 

Legal Aid by: 

Reginald Heber Smith, of Massachusetts. 
Charles Evans Hughes, of New York. 
Ernest L. Tustin, of Pennsylvania. 

Ben B. Lindsey, of Colorado. 

General discussion by Association. 

Sixth Session: Friday, August 27, 2:30 p. m. 
Open Forum: “How Can We Best Promote 
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the Welfare, Influence and Scope of Action of 
the American Bar Association: 

To be opened by Thomas C, McClellan, of. Ala- 
bama, and Ira E. Robinson, of West Virginia, 
and to be participated in by all members. 

Unfinished business. 

Election of officers. 

The annual dinner of the Association will be 
given in the Hotel Statler, roof garden, on 
Friday, August 27, 7 P. M. 

A dinner to the ladies will be given in the 
small banquet room, seventeenth fioor, Hotel 
Statler, on Friday, August 27, 7 P. M. 

Executive Committee and General Council. 

The Executive Committee of the Association 
will meet on Tuesday, August 24, 9 P. M., in 
Parlor B (Mezzanine), Hotel Statler, 

The General Council of the Association will 
meet in the billiard room, Jefferson hotel. 

The first meeting of the Council will be held 
on Wednesday, August 25, 9 A. M. 

Sections, Affiliated Bodies, etc. 

The National Conference of Commissioners 
on Uniform State Laws will convene on Thurs- 
day, August 19, 11 a. m., in the smal! banquet 
reom (seventeenth floor), Hotel Statler. 

The sessions of the Conference will continue 
on Friday, Saturday, Monday and Tuesday 
August 20, 21, 23, 24. 

The Executive Committee of the Conference 
will meet on Wednesday, August 18, 8 p. m., 
in the small banquet room (seventeenth floor), 
Hotel Statler. 

The American Institute of Criminal Law and 
Criminology will meet in the U. S. Circuit 
Court of Appeals Tuesday and 
Wednesday, August 24, 25. There will be three 
sessions of the Institute on Tuesday, 10 a. m., 3 
p. m. and 8 p. m., and two sessions on, Wednes- 


room, on 


day, 8:30 a. m. and 2:30 p. m., respectively. A 
luncheon will be given on Wednesday at 12:15 
p. m. 

The Section of Public Utility Law will hold 
three sessions on Tuesday, August 24, 10 a. m., 
3 p.m, and 8 p. m. 

The sessions will be held in the Daniel Boone 
room (mezzanine floor), Hotel Statler. 

The Conference of State and Local Bar As- 
sociations will meet on Tuesday, August 24. 
There will be three sessions of the Conference, 
10 a. m., 3 p. m. and 8 p. m., respectively. 

The sessions will be held in Union Electric 
Hall. 

It is the purpose of the committee in charge 
of the program of this Conference to invite 









414 





CENTRAL LAW JOURNAL 





No. 23 











thereto three delegates from each State Bar 
Association and two delegates from each Local 
Bar Association. 


The Section of Comparative Law will hold its 
session on Wednesday, August 25, 2:30 p. m., 
in the Daniel Boone room, Hotel Statler. 


A meeting of the Council of the Section will 
be held in the same room at 2 p. m. 


The Association of American Law Schools 
will meet in the Club room, Central Library, 
Monday, August 23, 8 p. m., and Tuesday, 
August 24, 8 p. m. 


The Section of Legal Education will hold its 
sessions in the Club room, Central Library. 
There will be two sessions of the Section, on 
Tuesday, August 24, 2:30 p. m., and Wednes- 
day, August 25, 2:30 p. m. 


The Judicial Section will hold its session on 
Wednesday, August 25, 2:30 p. m., in the U. 
S. District Court room. 


There will be an informal dinner for all 
members of the Section, the officers, members 
of the Executive Committee and former presi- 
dents of the American Bar Association, on 
Tuesday evening, August 24, at 7 o’clock in the 
small banquet room (Seventeenth floor), Hotel 
Statler. 


The Section of Patent, Trade-Mark and Copy- 
right Law will meet on Wednesday, August 25, 
3p. m., in the small banquet room (seventeenth 
floor), Hotel Statler. 


The Associations of Attorneys-General will 
meet in the Hotel Statler. There will be three 
sessions—-on Monday, August 23, 2 p. m., and 


Tuesday, August 24, 10 a. m. and 2:30 p. m. 


Chronological Resume. 


Wednesday, August 18, 8 p. m.—Meeting 
Executive Committee of Commissioners on 
Uniform State Laws. Small banquet room 
(seventeenth floor), Hotel Statler. 


Thursday, August 19, Friday, August 20, Sat- 
urday, August 21—Commissioners on Uniform 
State Laws, small banquet room (seventeenth 
floor), Hotel Statler. 


Monday, August 23. 


10:00 A. M.—Commissioners 
Laws. Small banquet room 
floor), Hotel Statler. 


on Uniform 
(seventeenth 


2:00 P. M.—Association of Attorneys-Gen- 
eral. Hotel Statler. 






3:00 P. M@—Commissioners on Uniform Laws. 
Small banquet room (seventeenth floor), Hotel 
Statler. 


8:00 P. M.—Commmissioners on Uniform 
Laws. Small banquet room (seventeenth 
floor), Hotel Statler. 


8:00 P. M.—Association of American Law 
Schools. Club room, Central Library. 


Tuesday, August 24th. 


on Uniform 
(seventeenth 


10:00 A. M.—Commissioners 
Laws. Small banquet room 
floor), Hotel Statler. 


10:00 A. M.—Conference of Bar Association 
delegates. Union Electric Hall. 


10:00 A. M.—American Institute of Criminal 
Law. U.S. Circuit Court of Appeals room. 


10:00 A. M.—Section of Public Utility Law. 
Daniel Boone room (mezzanine floor), Hotel 
Statler. 

10:00 A. M.—Association of Attorneys-Gen- 
eral. Hotel Statler. 

2:30 P. M.—Section of 
Club room, Central Library. 

2:30 P. M.—Association 
eral. Hotel Statler. 


Legal Education. 


of Attorneys-Gen- 


3:00 P. 
delegates. 


M.—Conference of Bar Association 
Union Electric Hall. 

3:00 P. 
Law. 


M.—American Institute of Criminal 
U. S. Circuit Court of Appeals room. 


3:00 P. M.—Section of Public Utility Law. 


Daniel Boone room (mezzanine floor), Hotel 
Statler. 
7:00 P. M.—Judicial Section dinner. Small 


banquet room (seventeenth floor), Hotel Stat- 
ler. 


8:00 P. M.—Conference of Bar Association 
delegates. Union Electric Hall. 


8:00 P. M.—American Institute of Criminal 
Law. U.S. Cireuit Court of Appeals room. 


8:00 P. M.—Section of Public Utility Law. 
Daniel Boone room (mezzanine floor), Hotel 
Statler. 


8:00 P. M.—Association of American Law 
Schools. Club room, Central Library. 


9:00 P. M.—Meeting Executive Committee 
American Bar Association. 
nine floor), Hotel Statler. 

Wednesday, August 25th. 
8:30 A. M.—American Institute of Criminal 


Parlor B (mezza- 





Law. 


U. S. Circuit Court of Appeals room. 
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9:00 A. M.—General Council meeting. Bil- 


liard room, Jefferson Hotel. 

10:00 A. M.—First Session, American Bar As- 
sociation. Shubert-Jefferson Titeater. 

2:00 P. M.—Comparative Law Section, Coun- 
cil meeting. Daniel Boone room (mezzanine 
floor), Hotel Statler. 

2:30 P. M—Comparative Law Section. Dan- 
iel Boone room (mezzanine floor), Hotel Stat- 
ler. 

2:30 P. M.—Section of Legal Education. Club 
room, Central Library. 

2:30 P. M—Judicial Section meeting. U. S. 
District Court room. 

2:30 P. M—American Institute of Criminal 
Law. U.S. Circuit Court of Appeals room. 

3:00 P. M.—Section of Patent Law. Small 
banquet room (seventeenth floor), Hotel Stat- 
ler. 

8:00 P. M.—Second session, American Bar 
Association. Shubert-Jefferson Theater. 

9:30 P. M.—Reception. 
Jefferson Hotel. 

Thursday, August 26th. 


Main dining room, 


9:00 A. M.—General Council meeting. Bil- 
liard room, Jefferson Hotel. 

10:00 A. M.—Third session, American Bar 
Association. Shubert-Jefferson Theater. 


2:30 P. M.—Excursion. 
8:00 
Association. 


P. M.—Fourth session, American Bar 
Shubert-Jefferson Theater. 
Friday, August 27th. 

9:00 A. M.—General Council meeting. 
liard room, Jefferson Hotel. 

10:00 A. M.—Fifth session, American Bar 
Association. Shubert-Jefferson Theater. 

2:30 P. M.—Sixth session, American Bar As- 


Bil- 


sociation. Shubert-Jefferson Theater. 
7:00 P. M.—Annual dinner, American Bar 
Association. Roof garden, Hotel Statler. 


7:00 P. M.—tLadies’ dinner. Small banquet 

room (seventeenth floor), Hotel Statler. 
Hotel Reservations. 

E. M. Grossman, 820 Rialto building, St. 
Louis, has kindly consented to take charge of 
the reservations for members and delegates. 
In writing to Mr. Grossman, please state pref- 
erence of hotels, time of arrival, ‘period for 
which the rooms are desired, and how many 
persons will occupy each room. 

W. THOMAS Kemp, Secretary, 
1416 Munsey Bldg., Baltimore, Md. 











CORRESPONDENCE. 





SHOULD FEDERAL INHERITANCE TAX BE 
DEDUCTED BEFORE COMPUTING THE 
STATE TAX ON INHERITANCES. 





Editor Central Law Journal: 

The writer read with much interest the 
leading article in the Journal on April 23rd, 
entitled, “Should the Federal Inheritance Tax 
Be Deducted Before Computing the State Tax 
on Inheritances?” 

It may be of further interest to note some 
of the recent decisions of state courts on this 
point. 

On April 5th, the Supreme Court of Colo- 
rado, in the case of the People of the State of 
Colorado v. Executors of the Estate of Alice C. 
Bemis, deceased, held that the Federal Estate 
Tax must first be deducted before State Tax 
(State Inheritance Tax) was computed. This 
is perhaps the latest decision on the subject. 

Within the past year, or two years, several 
other state courts have held the same way. 

Corbin v. Townshend, 92 Conn. 501. 

State ¥. Probate Court, 139 Minn. 210. 

In re Knight’s Estate, Pa., 104 Atl. 765. 

People v. Pasfield, 284 Ill. 450. 

In re Roebling’s Estate, N. J., 104 Atl. 295. 

People v. Northern Trust Co., Ill, 125 N. E. 
662. 

On the other side, and against the deduc- 
tion of the Federal Estate Tax, there are, in 
addition to the New York decisions your arti- 
cle refers to, the following: 

In re Week’s Estate, Wis., 172 N. W. 732. 

In re Sanford’s Estate, Ia., 175 N. W. 506. 

The decisions denying the deduction of the 
Federal Estate Tax seem to make no distinc- 
tion between estate taxes, or the right of a tes- 
tator to transmit property at death, and inher- 
itance taxes, or the right of heirs or legatees 
to receive property at death. 

The Colorado Supreme Court, following its 
prior decision, In re Mackey’s Estate, 46 Colo. 
79, wherein a clear-cut distinction was made 
between estate, or transmission taxes, on the 
ene side, and inheritance or receiving taxes on 
the other, held that the Federal tax was just 
what its title proclaimed it—an Estate tax, 
not an inheritance tax, and was levied on the 
estate before inheritance attached. 

In the Bemis case, in the Colorado Supreme 
Court, the Attorney General took the position 
that the Federal Government had no right to 
interfere with state inheritance taxes; the 
writer, for the estate, contended that the Fed- 
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eral Estate Tax was not only different in spe- 
cies from the State tax, but that the Federal 
tax must be supreme—have precedence, even 
if of same species; that the Federal tax was, 
further, justified as a “War Tax,” under the 
war powers. The Court did not pass upon this 
latter question. Very truly yours, 
NorMAN M. CAMPBELL, 
Colorado Springs, Colo. 





CHANGE OF RATES OF PUBLIC UTILITIES 
WHICH HAVE BEEN FIXED BY 
FRANCHISE ORDINANCE. 





Editor Central Law Journal: 


I have been interested in noting the edito- 
rial in your issue of February 27th and also 
the article by Mr. Collier entitled “Change of 
Rates of Public Utilities Which Have Been 
Fixed by Franchise Ordinance” 
of January 16th. 


in your issue 


Each of these discussions deals extensively 
with the case of Columbus Railway Power and 
Light Company against City of Columbus, 249 
U. S. 399. A reading of the opinion in the Co- 
lumbus case would lead one to the impression 
regarding that case stated in your Journal. 
This is unfortunate, because the Columbus 
case does not when understood and properly 
interpreted, lay down such hard and fast prop- 
ositions as would appear from the first reading. 
I have been much interested in reading the 
brief for the power and light company filed in 
that case and was especially impressed by the 
following quotation taken from page 17 of this 
brief: 


“The appellants do not deny that the fran- 
chise grants were contracts controlling the 
rates of fare so long as they continued in ex- 
istence, nor that the company, so long as it 
retained the franchises, was bound by these 
rates. The issue between the parties is 
whether the grants imposed any obligation 
upon the company to continue to exercise the 
rights and privileges granted and to charge the 
prescribed rates for the remainder of the term 
named in the grants.” 

From this quotation it appears that the rate 
question was a more or less subordinate one. 
And an examination of the briefs of both par- 
ties shows that the real issue was as stated in 
the last sentence of the above quotation, or, 
in other words, whether the power company 
could surrender its franchise contract without 
the consent of the city. 


The Columbus case is likely to bear so im- 
portant a place in all rate discussions that I 








am taking the liberty of calling to your atten- 
tion just what I understand the issues to be in 
this case, and would be very glad to be cor: 
rected if I am in error. 
Yours very truly, 
Henry C. CLARK. 
Jacksonville, Fla. 








HUMOR OF THE LAW. 





A lawyer once of great renown 

Came to our little country town; 

He had much learning and quick wit; 
On brow and feature there had lit 
Becoming sternness bold and fine 

To demonstrate his legal line. 

‘This limb of law could e’er convince 
The poorest man and proudest prince 
With jest or story often told, 

And to his heart all men enfold. 

In time, he found a splendid friend, 
To whom he said, “Wilt thou me lend 
Thy name on back of this small note, 
Which I myself prepared and wrote? 
“T’ll surely meet it when ‘tis due; 

So help me Blackstone, this is true.” 
The friend endorsed the note with pen, 
Now kindly used in lawyer's den. 

In course of time, notes will be due, 
As some of us so often rue; 

So this note, too, matured at last 

And unpaid was quite over-past. 
Against endorser suit began 

And to the legal light he ran. 

The lawyer smiled, “Be easy friend; 
You, who to me, your name did lend! 
Ill fight this case through thick and thin, 
And it will be a mortal sin, 

As, through my learning and my wits, 
I pound the plaintiff into bits, 

And look you, friend, you stand aloof, 
Whilst I to you will bring the proof 


! of friendship sweet and friendship rare, 


Which always near my soul you'll bear, 
To show my liberality, 
I’ll for this service charge no fee.” 
Ricuarp H, Fries. 
Birmingham, Ala. 


Teacher. How is it that you're so late, 
Tommy? 
Tommy. ’Cause there was a man pinched 


for stealin’ hens and setting a house on fire, 
an’ knockin’ down five policemen, an’ mither 
sent me roon to see if it was faither.—Blighty. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 
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l. Bankruptey—Homestead.—Creditors of an 
alleged bankrupt could not 
transfer of a homestead interest of the alleged 
bankrupt interest of his wife to 
corporations organized by him, and the fraudu- 
lent intent necessary to render such transfer an 
act of bankruptcy could not be predicated there- 
on.—Marine Nat. Swigart, U. S. C. C. 
A., 262 Fed. 864. 


complain of the 


and a dower 


Bank Vv. 


2.——Partnership. — 


bankruptcy in his 


Partner's discharge in 
individual capacity retieves 
him from liability to partnership creditor on 
claim scheduled in the list of creditors, where 
creditor appeared before the referee in bank- 
ruptcy, examined the partner, and had full op- 
portunity to prove its claim against the indi- 
vidual estate.—Gordon vy. Me., 109 
Atl. 368. 


Texas Co., 

3. Reclamation. — Where 
by a creditor was at the 
in possession of 


furniture 
time of bankruptcy 
bankrupt for repairs, which 
had been partially completed, such creditor held 
entitled to reclaim the furniture on payment 
of the amount then due for work Gone thereon. 
—In re Pottier & Stymus Co., U. S. C. C. A., 262 
Fed. 955. 


owned 


4. Banks and Banking — Stoppage of Pay- 
ment.—Drawer of check can stop payment be- 
fore payment of certification—Tremont Trust 
Co. v. Burach, Mass., 126 N. E. 782. 





5. Bills and Notes—Accommodation Maker.— 
An “accommodation maker” is. one who puts his 
name to a note without any consideration with 
the intention of lending his credit to the accom- 
modated party.—-Warren Nat. Bank, Warren Pa., 
v. Suerken, Cal., 188 Pac. 613. 

6.—Negotiability. — In action against the 
indorsers of note of a corporation, a plea that 
the indorsement was for the accommodation of 
the payee, and that indorsers received nothing 
of value therefor, must fail, when the evidence 
shows that before the acceptance of the note, 
and in order to make it the note 
was indorsed.—Burton v. Fla., 83 So. 
919. 


negotiable, 
McCaskill, 


7. Caneellation of Instruments—Fraud.—In 
a suit to cancel a deed to land on tne ground 
that plaintiff, who was unable to read or write 
English, was induced to sign it by representa- 
tions that it was a water right location notice, 
complaint held to contain sufficient allegations 
of fraud.—Kummrow v. Bank of Fergus Coun- 
ty, Mont., 188 Pac. 649. 

8. Carriers of Goods—Refusal to Accept. — 

That are injured through causes for 
which the carrier is responsible does not itself 
justify consignee in refusing to recelve them, 
but he must accept the goods and hold carrier 
responsible for the injury, unless the entire 
value of the goods is destroyed, ‘in which case 
the consignee may refuse to receive the goods 
and sue carrier for their value.—Pacific Heater 
Mfg. Co. v. Southern Pac. Co., Cal., 188 Pac. 600. 


goods 


9%. Champerty and Maintenance-——Estoppel. — 
Where one who seeks to recover tand upon the 
ground that he is the owner and entitled to pos- 
session of it has previously sold it to another, 
the fact that the sale was champertous will not 
enable him to maintain the action, unszess he first 
abandons or 
—Doyle v. 


rescinds the champertous contract. 
Cornet, Ky., 219 S. W. 1059. 

10. Conspiraey—Civil Conspiracy. — A “civil 
combination of 
persons to accomplish, by 
unlawful 
ject by 


conspiracy” is a two or more 
concerted action, an 
or oppressive object, or a lawful ob- 
unlawful or oppressive means.—Harle- 
son v. Tyler, Mo., 219 S. W. 908. 

11. Contracts—Consideration.—If one promise 
in bilateral agreement is invalid, the other lacks 
consideration.—Bernstein v. W. B. Mfg. Co., 
Mass., 126 N. E. 796. 

12.—-—-Impossibility of Performance.—One of 
the conditions implied in a contract is that the 
promisor shall not be compelled to perform if 
performance is rendered impossible by an act of 
law.—Crane v. School Dist. No. 14 of Tillamook 
County, Ore., 188 Pac. 712. 

13.——Merger.—Rule of merger of parol con- 
tract in written contract is not applicable where 
as a conditnon to plaintiff's entering into writ- 
ten contract with the government to work for 
it at 70 cents an hour defendant orally con- 
tracted with plaintiff that he should receive 874% 
cents an hour.—Carothers v. James Steward & 
Co., N. C., 102 S. E. 6135. 

14.—-Offer and Acceptance.—Before an ac- 
ceptance of an offer becomes a binding contract, 
the acceptance must be unconditional, and must 
accept the offer without modification or the im- 





418 CENTRAL LAW JOURNAL 


No. 23 








position of new terms.—Pollak v. Roberts, N. 
D., 176 N. W. 957. 

15.——Rescission.—Equity grants rescission 
of a contract obtained by fraud as a means of 
restoring the parties to their original situation, 
but will not permit it to be made a means of 
injustice, and will require the defrauded party 
to do equity to the other.—Shearer v. Farmers’ 
Life Ins. Co., U. S. C. C. A. 262 Fed. 861. 

16. Corporations—Charter.— Organization not 
void because articles of association contained 
unauthorized provisions.—MclIlvaine v. Fore- 
man, Ill., 126 N. E. 749. 


17. Forfeiture—On a forfeiture of the 
charter of a corporation under the laws of Cali- 
fornia, the president, who was also sole stock- 
holder and trustee, held authorized to convey its 
property, and in the absence of creditors his 
conveyance cannot be collaterally attacked.— 
Ginaca v. Peterson, U. S. C. C. A., 262 Fed. 904. 

18. Guaranty.—Corporation may be sued on 
guaranty to pay debts for which primarily lia- 
ble.—C. F. Harms Co. v. Leonhard Michel Brew- 
ing Co., N. Y., 126 N. E. 705. 


19. Involuntary Trustee.—In a_ stockhold- 
ers’ action, where defendants, also stockholders, 
wrongfully took control under a fraudulently 
obtained contract of oil belonging to the cor- 
poration, which oil they sold, defendants there- 
by became involuntary trustees for the other 
stockholders and were in analogy to the case 
of conversion chargeable with the market price 
of the oil at the time.—Fredenhall v. Shrader, 
Cal., 188 Pac. 580. 


20. Covenants—iImplied.—From the use of 
the words “grant, bargain and sell” the statu- 
tory covenants that the grantors were seized 
of an indefeasible estate in fee free from in- 
cumbrances, etc., are implied.—Crosby v. Evans,, 
Mo., 219 S. W. 948. 


21. Courts—Treaty.—Questions as to the con- 
struction of a treaty are reviewable by the Su- 
preme Court on direct appeal from District 
Court under Judicial Code, § 238 (Comp. St. § 
1215).—Collins v. Miller, U. S. S. Cc, 40 S. Ct. 
347. 

22. Criminal Law—Accomplice.—If a witness 
in a prosecution for burglary received certain 
of the stolen goods from defendant believing 
that they were stolen or having reason so to 
believe, he was a receiver of stolen property, 
and an accomplice when used as a witness.— 
Cummings v. State, Tex., 219 S. W. 1104. 


23. Forgery.—Where one deposits a torged 
instrument in the mail, directed to a person in 
another county where the instrument is recety- 
ed, the offense, if one is committed, is in the 
county where the instrument was received, in 
view of Comp. Laws 1914, § 3189.—Harrell v. 
State, Fla., 83 So. 922. 


24. Indeterminate Sentence.—On habeas 
corpus by a person given an indeterminate sen- 
tence for an offense committed before the stat- 
ute authorizing such sentences had necome ef- 
fective, he was properly remanded for resen- 
tence, and the new judgment was not void as 
putting defendant twice in jeopardy.—People 
v. Gibson, Cal., 188 Pac. 603. 


25. Inference.—Authority to commit a crim- 
inal act can never be inferred from the mere 
fact that the alleged agent was in the lawful 
employ of defendant.—State v. Moss, Ore., 188 
Pac. 702. 

26. Intent.—A crime having been commit- 
ted by defendant, the intent with which it was 
made may be established by proper inferences 
drawn from the evidence of surrounding cir- 
cumstances.—People v. Franklin, Cal., 188 Pac. 
607. 

27. Damages—tIncreased Cost of Living.— 
Considering the increased cost of living, held, 
that award of $15,200 to a brakeman 35 years 
old for injury such as to necessitate amputation 
of leg eight inches below the knee was not 
excessive.—Standard Oil Co. v. Titus, Ky., 219 
S. W. 1077. 

28. Deeds — Construction.—In construing a 
deed, the intention of the parties as gathered 
from the entire instrument, together with the 
circumstance, must be ascertained ana gives 
effect, unless in conflict with some positive rule 
of law or repugnant to terms of grant.—Welch 
v. Harvey, Mo., 219 S. W. 897. 


29. Statute of Frauds—A deed conveying 
realty or a contract concerning it, within the 
meaning of the statute of frauds, must contain 
a description of the land, either certain in it- 
self, or capable of being reduced to certainty 
by reference to something extrinsic to whicn 
the contract refers.—Buckhorne Land & Timber 
Co. v. Yarbrough, N. C., 102 S. E. 630. 

30. Divoree—Alimony.—The granting or with- 
holding of alimony is a matter within the sound 
discretion of the court.—Adamson v. Adamson, 
Utah, 188 Pac. 635. 

31. Dower—Release.—A widow under her un- 
assigned dower right has no right in land 
owned by her husband and subsequently con- 
veyed by him without a release of Gower, since 
prior to the assignment of dower the widow’s 
interest is neither a title nor an estate, but 
nothing more than a chose in action.—Sunder- 
land v. Girard, R. I1., 109 Atl. 424. 

32. Eminent Domain—Damages. — Value of 
land sought to be condemned is the value in 
and of itself for all purposes for which it is 
available, whether agriculture, grazing, town- 
site, manufacturing, or as a dam site.—Ham, 
Yearsley & Ryrie v. Northern Pac. Ry. Co., 
Wash., 188 Pac. 527. 

33. Equity—Cross-Bill—A cross-bill or an 
answer in the nature of a cross-bill, praying 
for relief, must be limited to the subject-mat- 
ter of the bill, and it cannot introduce new and 
distinct matter, even though related In some 
way to that set up in the bill.—Callison v. 
Bright, W. Va., 102 S. E. 675. 

34. Laches.—‘“Laches” in legal significance 
is delay in the assertion of a claim which works 
disadvantage to another.—Carter v. Price, W. 
Va., 102 S. E. 685. 

35. Political Right.—The right of an owner 
of property to continue to have his land as- 
sessed and taxes levied thereon, and the monev 
spent by township authorities, instead of by 





| village authorities, is a political, not a prop- 


~ 
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erty, right, which cannot be enforced by equity; 
political rights consisting in the power to par- 
ticipate directly or indirectly in the manage- 
ment of the government.—Cleveland Cliffs [ron 
Co. v. Village of Kinney, U. S. D. C., 262 Fed. 
980. 


36. Estoppel—Accepting Benefits—One who 
accepts’ a contract and receives its benefits musi 
also accept and discharge its burdens.—Runneis 
v. Lasswell, Mo., 219 S. W. 980. 


37. Equity.—It is an 
equitable estoppel that the party relying on it 
must have been misled to his injury.—Ehlers 
v. Potter, Mo., 219 S. W. 915. 


essential eiement of 


38. S\vidence.— Latent Ambiguity.—in the de- 
scription of land, the circumstances and sltua- 
tion of the parties, and the construction they 
have put upon the deed by their acts, are ad- 
missible in evidence.—Korneman v. Davis, Mo., 
219 S. W. 904. 


39. Res Gestae.—A statement of engineer 
of a train, within two minutes after having 
run down plaintiff trespasser on its tracks, that 
he saw the plaintiff on the track when he fell, 
was competent as a part of the res gestae. 
Louisville & N. R. Co. v. Horton, Ky., 219 S. 
W. 1084. 

40. Exchange of Property—Sale. — Where 
property is taken for a fixed money price, the 
transfer amounts to a sale, and not an ex- 
change; whether the price be paid in money or 
in goods.—Edwards v. Baldwin Plano Co., Fla., 
83 So. 915. 


41. Waiver. — Where plaintiff conveyeae 
property in exchange for the territorial rights 
in a patented article, and thereafter demon- 
strated the article for nearly a year and sold 
territorial rights thereto after discovering de- 
fects in the article, he waived his rignt to 
rescind for misrepresentations as to the quali- 
ty of the article—Hudson yv. Beers, Wash., 188 
Pac. 454. 

42. ixecutors and Administrators—Collecting 
Assets.—The administrator's duty to collect all 
the assets of the estate requires him to bring 
suit where he has reason to believe that there is 
money owing to the estate which has not been 
paid.—Mitchell v. Mitchell, Cal., 188 Pac. 585. 

43. ‘alse Pretenses—Fraudulent Representa- 
tion.—The representation by the buyer of cattle 
that he would pay therefor on their arrival, 
though made without intention to pay, was not 
a “fraudulent representation” or “false pretense” 
in the legal acceptance of the terms.—State v. 
Howd, Utah, 188 Pac. 628. 

44. Frauds, Stxtutes of—Capital Stock.— 
Capital stock of a corporation is “goods, wares 
and merchandise’ within the statute of frauds. 
—Coleman v. St. Paul & Tacoma Lumber Co., 
Wash., 188 Pac. 532. 

45.——Part Performance.—Where an oral con- 
tract creating interests in land has been carried 
into effect, and each party has gone into posses- 
sion thereunder, the rights so acquired are not 
affected by the statute of frauds.—Rohrbaugh 
v. Mokler, Wyo.’ 188 Pac. 448. 

16. Fraudulent Conveyances—Corrupt Agree- 
ment.—Where there was no corrupt agreement 
between a judicial mortgage debtor and his 
creditor other than the mortgage creditor with 
reference to certain lands sold such creditor on 
execution, or with reference to their ownership, 
the sale cannot be revoked by the mortgage 
creditor as simulated.—Continental Supply Co. 
v. Zigler, La., 83 So. 883. 

47.— Preferring Creditor. — An _ insolvent 
debtor may in good faith prefer one or more of 
his creditors, even if it exhausts the whole of his 
property, but the debt must be real, the pay- 
ment actual, and the consideration adequate.— 
Seargeant v. Russell, Wash., 188 Pac. 466. 

48. Homicide—Resistance to Arrest.—Where 
a person declines to be arrested and manifests 
a disposition to fight, an officer has the right to 
use such reasonable force as is necessary to 
overcome the resistance offered, even to the ex- 
tent of taking life-—McClees v. Commonwealth, 
Ky., 219 S. W. 1064. 





49. Husband and Wife—Entireties.—A _ con- 
veyance of land to a man and his wife and their 
heirs and assigns makes them tenants by entire- 
ties —Hurd v. Hughes, Del., 109 Atl. 418 


50. Mortgage. —A married woman can 
mortgage or pledge her property to secure the 
debt of her husband, or any other person.-— 
McMurtry v. Bowers, N. J., 109 Atl. 361. 


51. Infants—Parent and Child.—Where a 
child commits an unlawful act in the presence 
of his father and at his direction and because 
of the criminal intent of the father, it must 
appear from the testimony that the child was 


of immature years, or mind, and entirely under 
the domination and direction of the father, be- 
fore the crime becomes that of the father and 
not of the child.—Kelley v. State, Fla., 83 So. 
909. 


52. Imsuranee—Antiquity.—Insured is enti- 
tled to a favorable interpretation of the policy, 
when there is any ambiguity in its language.— 
Ocean Accident & Guarantee Corporation v. 


Piedmont, Ry. & Electric Co., N. C, 102 S. E. 
636. 


63. Accident Policy.—Where statements of 
assured in application for accident policy as to 
condition of health, habits, ete., were made hon- 
estly, truthfully, and in accordance with the 
facts as he knew them, conditions found at post 
mortem examination will not defeat recovery.— 
O’Brion v. Columbian Nat. Life Ins. Co., Me., 
109 Atl. 379. 


54.——Benefit Society—An inferior lodge of 
a mutual benefit society as a general rule is 
the agent of the supreme lodge and of the 
society, and its acts and omissions to act may 
constitute grounds of estoppel against the so- 
ciety, or waiver of a right of forfeiture — 
Seruggs’ Guardian v. Knights and Ladies of 
Security, Ky., 219 S. W. 1054. 


55. Change of Beneficiary.—Wife, who had 
surrendered rights in policy, could not complain 
of change of beneficiary.—Hale v. Hale, Ind., 
126 N. E. 692. 

56. Waiver.—Though an insurance policy 
provided that only a general officer can waive 
any condition, notice to the agent for solicit- 
ing and delivering the policy of the condition of 
insured when the policy was delivered is notice 
to the company, so that its acceptance of pre- 
mium thereafter precluded it from attacking 
the policy.—Chapman v. Mutual Life Ins. Co. 
of New York, La., 83 So. 887. 


57. Landlord and Tenant—Crops.—tTitle to 
the crop raised on the premises by a cropper 
is in the landlord, and the cropper, without the 
landlord’s consent, cannot sell or otherwise dis- 
pose of the crop before landlord has received his 
part of the entire crop.—Godwin v. Allman, Ga. 
102 S. E. 645. 


58.——Surrender.—A 
ment of a lease by 


surrender or abandon- 
operation of law results 
from acts of the parties, which imply mutual 
consent to a termination of the tenancy, and 
whether a surrender of a lease has occurred is 
a question of intention.—Mullens Realty & Ins. 
Co. v. Klein, W. Va., 102 S. E. 677. 

59. Libel and Slander—Express Malice.—Ex- 
press malice does not become an issue when the 
article is libelous on its face, unless punitive 
damages are claimed.—Weir v. McEwan, N. J., 
109 Atl. 355. 

60. Justification.—To sustain a plea of jus- 
tification, defendant is not bound to prove be- 
yond a reasonable doubt the truth of the lan- 
guage set out in the petition; but it is suffi- 
cient if he substantially proves by a preponder- 
ance of the testimony the truth of the lan- 
guage alleged as slanderous, in view of Civ. 
Code 1910, § 5730.—Carter v. Norton, Ga., 102 
S. E. 648. 

61. Marriage—License.—Where the _ parties 
applying for a marriage license are not known 
to the register of deeds, he must make due in- 
quiry as to their qualifications from someone 
known to him to be a credible person; it not 
being sufficient that he take the sworn state- 
ment of the parties or their friends not known 
to him.—Snipes v. Wood, N. C., 102 S. E. 619. 
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62. Master and Servant—Assumption of Risk. 
—An employe assumes only such risks in re- 
spect of his working place as are incident to 
the service after the employer has performed 
his duty by using care to provide a place of 
reasonable safety, and does not assume the risk 
incident to danger due to employer’s lack of 
eare to furnish safe place, though the danger 
of the place may be obvious.—Williamson v. 
Union Electric Light & Power Co., Mo., 219 S. 

y. 902 


63. Assurance of Safety—Where a mine 
electrician, after repairing the controller of a 
motor which had burned out, told the operator 
that it was ready, and to go ahead and finish 
the day, and he would put in a new set of re- 
sistance that night, the statement was not an 
assurance of the motor’s safety excusing com- 
pliance with rule requiring employes to take 
out defective appliances for repair.—Consolida- 
tion Coal Co. v. Carter, Ky., 219 S. W. 1074. 


64.——Release.—Where a contract for perma- 
nent employment was the chief consideration 
for a release of the employe’s claim for injuries, 
the validity of the contract depended on the 
validity of the release, and, if the release was 
void for fraud, the contract fell with it.—Cline 
v. Southern Ry. Co., S. C., 102 S. E. 641 


65.——Res Ipsa Loquitur.—The doctrine of res 
ipsa loquitur does not apply in an action to re- 
cover damages for injuries to a servant caused 
by the falling of the piles while they were be- 
ing unloaded from cars.—Louviere vy. Louisiana 
Ry. & Nav. Co., La., 83 So. 890 


66. Vice Principal.—Where injury to a ser- 
vant results from a negligent manual act of 
a superior fellow servant assisting in the work 
combined with a negligent act on his part in 
his capacity as vice principal, the master is lia- 
ble.—Comisky v. Urbauer-Atwood Heating Co., 
Mo., 219 S. W. 999. 


67. Mines and Minerals—Secret Profits.— 
Where plaintiff mining engineer negotiating for 
a mine property which he and defendants were 
to work as a partnership purchased the prop- 
erty himself for $9,000 and resold it to defen- 
dants, his associates, for $13,500 without dis- 
closure, he must account to defendants for his 
secret profit of $4,500, though under his oper- 
ation the mine w as profitable and shortly reim- 
bursed defendants aley v. Davidson, Mo., 219 
S. W. 985 


68. Negligence — Imputability. 
driver’s negligence in not stopping on seeing 
train as crossing held not imputable to guest. 
—Fahy v. Director General of Railroads, Mass., 
126 N. E. 692. 

69.——-Invitee.—One who expressly or by im- 
plication invites others to come upon his prem- 
ises for business or other purposes is not an 
insurer, but owes them the duty of being rea- 
sonably sure he is not inviting them into dan- 
ger, and must exercise ordinary care to render 
the premises reasonably safe.—Leonard v. En- 
terprise Realty Co., Ky., 219 S. W. 1066. 


70. Petition—Parol Agreement.—Though a 
parol partition and possession thereunder for 
less time than period of limitations does not 
vest the legal title in severalty to the allotted 
shares, it does estop a person joining therein 
and accepting exclusive possession under it 
from asserting a right in violation of its terms. 
—Petrie v. Reynolds, Mo., 219 S. W. 


71. Partnership—Corporation.— W here part- 
ners incorporated a partnership business, trans- 
ferred the partnership assets to the corporation, 
issued additional stock to secure capital and 
paid the partners’ salaries as officers of the cor- 
poration, and where there was no evidence of 
an agreement whereby their relations as co- 
partners should continue in conjunction with 
their relation as stockholders, the partnership 
was in fact terminated and merged into the 
corporation,—Cavasso v. Downey, Cal., 188 Pac. 
594. 


— Automobile 


72. Patents—Specific 
general art 
there 


Patent.—Where the 
has been developed by pioneers, 
is room for an adapter to have only a 





specific patent for his particular form of adap- 
tation, and he is not privileged to exclude oth- 
ers from gleaning in the same open field.—Jay 
v. Weinberg, U. S. C. C. A., 262 Fed. 973. 


73. Prineipal and Agent—lImplied Authority. 
—Where a purchasing agent was supplied by 
the principal with a form of sight draft on the 
principal to be used in making his purchases, 
which clearly restricted the agent’s authority, 
and there is no other showing of authority to 
borrow money, the power of the agent to bor- 
row money on behalf of his principal will not 
be implied, since such power is a dangerous one 
which is never readily implied.—Iisaac & Co 
v. J. R. Lindsey. & Co., Iowa, 176 N. W. 950. 


74. Principal and Surety—Gratuitous Surety. 
A gratuitous surety on a bond is entitled to 
have a strict construction of the obligation cre- 
ated by the bond.—Sharp v. State, Md., 109 Atl. 


454. 


75. Sales—Counterclaim.—Vendee retaining 
partial delivery may counterclaim for default 
as to balance.—Goodyear Tire & Rubber Co. 
v. Vuleanizer Products Co., N. Y., 126 N. E, 710. 

76. ion.—Seller’s option to increase or- 
der must have been acted on within reasonable 
time.—-Chatham Mfg. Co. v. Avery Chemical Co., 
Mass., 126 N. E. 772. 

77. Specific Performance — Equity. — Equity 
will not decree specific performance of a con- 
tract for the sale of coal to be mined, since it 
involves the service of skilled engineers in 
conducting coal mining operations requiring 
time for its performance.—Geo. E. Warren Co 
v. A. L. Black Coal Co., W. Va., 102 S. E. 672. 

78. Tenaney in Common—Adverse ‘Claim.— 
That deceased’s son, with consent of his mother, 
built a house on the “old home place,” and 
made his home there, was insufficient to put the 
other heirs on notice of an adverse claim to the 
place; the son being a tenant in common with 
his brothers and sisters, so that he had a right 
to occupy the place.—Bailey’s Widow and Heirs 
v. See, Ky., 219 S. W. 1061. 

79.——-Ouster.—if plaintiff and defendants 
were tenants in common of real estate, the 
bringing by plaintiff of a suit to determine the 
title, in which she claimed the entire title, 
amounted to an ouster of defendants, and im- 
parted notice to them that an adverse possession 
was intended, and from that time her posses- 
sion was adverse.—Peper v. St. Louis Union 
Trust Co., Mo., 219 S. W. 942. 

80. Trade-Marks and Trade Names—Unfair 
Competition.—Where two users of the same or 
a similar trade-mark occupy essentially dif- 
ferent territory, each is entitled to its exclusive 
use in its own territory as against the other, 
regard'ess of which was the earlier user.—Am- 
mon & Person v. Narragansett Dairy Co, U. S. 
Cc. C. A., 262 Fed. 880. 

81. Trusts—Mingling Funds.—Beneficiaries of 
trust, in order to impress a trust upon the prop- 
erty devised by deceased trustee, who had min- 
gled the trust fund into his own property, must 
identify the trust fund, and upon inability to so 
do can stand in no better position than other 
creditors of trustee —Sawyer y. Sawyer, Me., 
109 Atl. 378. 

82. Vendor and Purchaser—Marketable Title. 
—A purchaser is not bound to take an estate 
fettered by an incumbrance which may subject 
him to litigation to procure title—Wagner v. 
James A. Bealmear & Son Co., Md., 109 Atl. 466. 

83. Waters and Water Courses—Riparian 
Rights.—Riparian rights are not to be disturbed 
except in so far as the rights of prior appropri- 
ation on public lands may interfere therewith. 

Hough v. Taylor, Wash., 188 Pac. 458. 

84, Surface Water.—‘Surface waters” are 
those which fall on the land from the skies or 
arise in springs and spread over the surface of 
the ground without being collected into a def- 
inite body and do not include waters already 
gathered into a definite body flowing as a 
stream in a water course.—San Gabriel Valley 
Country Club v. Los Angeles County, Cal., 188 
Pac. 654. 

85. Wills—Ambulatory Will.—As wills are 
ambulatory, they do not take effect until death 
of testator.—Bartlett v. Ligon, Md., 109 Atl. 473. 





